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RECENT CASES 405 

However, the delivery of the writ will not constitute the commencement of 
the action unless there is a bona Ude intention at the time of delivery of hav- 
ing it served. Burnell v. Babbitt, 65 N. H. 168; West v. Engle, 101 Ala. 509. 

Intoxicating Liquors — Sales Without License — Evidence. — State v. 
Brown, 102 S. W. 394 (Ark.). — On trial for selling liquor without a license, 
a witness testified that he asked the accused to sell him some whiskey; that 
the accused replied that he could not sell, but that he would loan him some; 
that the accused let the witness have two bottles of whiskey; that nothing 
was said as to when the same was to be returned or paid for; that about an 
hour and a half later, the witness returned and asked the accused what it 
cost to get whiskey there, and gave the accused that sum, and told him that 
when he made an order for whiskey, to get the witness some, and keep that 
in place of what he had got. Held, a sale as a matter of law. Battle, J., 
dissenting. 

A sale implies a transfer of property for money. And, as a general rule, 
when a statute refers in terms to contracts of sale, it has no application to 
contracts of exchange. Massey v. State, 74 Ind. 368. And, while under the 
code of some states a "loan" would be as between the parties a "sale" as 
distinguished from a mere bailment, it would not be a sale within the mean- 
ing of a statute prohibiting the sale of intoxicating liquor without license, 
which, because of its being penal in its nature, must be strictly construed. 
Skinner v. State, 97 Ga. 690. These courts, however, will not countenance 
an attempted evasion of a statute, and it is generally for the jury to deter- 
mine whether there was a sale or a bona tide exchange. Robinson v. State, 
59 Ark. 341 ; Coker v. State, 91 Ala. 92. But there are many courts that hold 
that the intention of the legislature to inhibit the sale of liquor, in the broad- 
est sense of that term, includes barter and exchange. Keaton v. State, 36 
Tex. Cr. 259 ; Sparks v. State, 99 S. W. 546. It is said that practically there 
is no difference between the terms. And to make such a refinement the 
turning-point of the interpretation of a statute, contrary to the plain 
intent of the legislature, would be a violation of all sound rules of construc- 
tion. Howard v. Hanis, 8 Allen 297. It has been held that a loan is a sale 
and this was without any limitation. Tombeaugh v. State, 98 S. W. 1054 
(Tex.) ; Keaton v. State, 36 Tex. Cr. 259. 

Judgments — Vacating — Meritorious Defense. — Brandt v. Little, 91 
Pac. 765 (Wash.). — Held, that where an independent action is brought to 
vacate a judgment as obtained without jurisdiction, a showing that the defend- 
ant has, or at the time of judgment had a defense, is none the less necessary 
because the judgment may have been so obtained, especially if the lack of 
jurisdiction does not appear on the face of the record. 

It seems to be the general rule in this country that a Court of Equity 
will not set aside a judgment, void for want of jurisdiction of the court ren- 
dering it, unless the party asking it has, or presents, a meritorious defense. 
Meyer v. Wilson, 166 Ind. 651; White v. Crow, no U. S. 183. However, it 
has been held in a number of states that a judgment rendered against a person 
who has not been served with process and by a court which has no jurisdic- 
tion over the parties is absolutely void, and that it is not incumbent upon the 
plaintiff, seeking to restrain its enforcement, to allege and prove a valid 
defense to the cause of action. Mosher v. McDonald & Co., 128 Iowa 70; 



